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ccriain Dcsiyaiccl Arciis i n  ilic s~iiie 0 1  l ~ c n n c \ x x .  iiicluding speci(ic(i wire w i l i e r \  01  ; I  i iow 

ri iral ILEC covcrc(1 in their entirelics a n d  ccrlain wire ccnlers o f  B piirliall!-covereci ruri i l  

I e l e p t i o i i e  w rv i cc  ilicii. 

To l l i c  c x t c i i l  i isccssarv for designation a<  an ETC in the rural telephone cornpan! crud! 

arcrl I l l a t  i< o n l y  pAriii;illy covered. Nrxlel  Partner5 seeks rcdefinit ion of thar <ludy i i re i i  to \pill 

thc' sludy arca inro two  scparare szrvicc arras. Nexle l  Parrners has submil led a l i s t  of wi re 

cenrrrs for l h r  i u r i i l  study arcii partially covered. 

Designation 0 1  Nexlel Partners as an Eligible Telecommunications Carrier is appropriate. 

since Nexte l  Partner meets al l  of [he criteria set for th in Section 214 of the Act. and in Part 54 of 

the C-onitmission's Rules. In addition. designation o f  Nextel  Partners as an ETC in  the i i idicaled 

rural tclephonc company sludy areas is supported by the public inrerest i n  liyhl of Ihe innoval ive 

s e n  ices aiid consumer choice thal Nelrcl Partners' presence can b r i n g  I O  bear in those areas. 

To thc cxteiil ihal Nex te l  Partners requesis redef in i l ion of a rural telephone company 

ser\'ice area. hehtel I'artners' request complies w i t h  applicable law. mcels the conccrns noted by 

the Join1 F~edcral-State Board aiid i \  111 the public i i i rere\ t .  



B e f o r e  t h e  
F E 1) E R A  L C 0 M hl U N I C A 1 ION S C 0 M M I SS IO N 

R a s h i n y t o n ,  I ) c '  2 0 5 5 4  

PETITION FOR DESIGNATION AS AN ELIGIBLE 
TELECOMMUNICATIONS CARRIER LN THE STATE OF TENNESSEE 

U I Y ' R .  Inc. d!b:a Nesrel Panners ("hexlel Partners"). by its undersigned counsel and 

pursuanl Io Secrion 214(e)(h) o f  the Communications Acr of 1934. as amcnded (the ".4ct"). 

herzb! submits Lhis Petition tor Lksipnation (..Petiiion") as an el igible teleconlnlunications 

carrier ('.LTC") in the Stale o f  Tennessee. Nestel Parlners i s  licensed to, and provides, wireless 

telccoinmunica~ions services throughour cenain designated areas ( the  -'Designated Areas") of the 

Sr;ite of T e n n e w x .  Ncxrc l  Parlners seeks designarion as an ETC for both wi re centers of a non- 

rural incumbcnt LFC as well as a parliall),-covercd study area o l  a rural relcphone company 8s 

defincd in Seclion 153(37) o f  the Acl . '  As demonstrated herein, Nextcl Parrners meels a l l  of the 

requirements i'or desigial ion as an ETC i n  cacli of these Designated Areas and respectfully 

rcqucsls thal  [ h e  Commission prompt ly granl this Pel i t ion, 

I 

~~~ 

N e x t e l  Fanners holds A. B and C Block EA licenses i n  Ihc northeast par1 of Tennessee. 

' A list of t l ic  nol i-rural incumbent LEC wire ceriiers and [he w i re  centers of the part ial ly- 
cu\cred rural tr lepl ionc company service area for which Nextel Partncrs seeks designation in this 
I 'cl it iori ( a l s o  referred 10 herein as the "Designated Areas") is set forth as Attachment 1 hereto. 

I 



1. Nextel Partners Mects All the Kequirenients I'or Designation as an Eligil)lc 
Telecommunications Carrier to Serve the Designated Areas in the State of' 
Tennessee 

Undcr Sectioii ?. I l (e ) (h )  of l l i c  Act. 47 U.S.C. 5 2 IJ(c)(h). thc Colnniissioii. coiisisieiii 

u ill1 lhc public intere\r. con\'t'iiieiicr i l i i d  nccc<sii!,. ini i iy .  wilh respect t o  a n  area servctl by  i i  r u r a l  

Ic lcp l io i ic  cornpan!. arid sha l l .  in  A I I  othcr c a w \ .  dcsigniile inore than onr  coininon carrier i i \  H I I  

K ~ C  lor a designated servicc area. so long as thc rcquesring carrier meets the requircrnents of 

$ ? l 4 ( c ) ( l ) ,  The Conimis.;iori has previousl)~ idenrilicd the khowing a carricr musl mahe I o  meet 

the requireincnts o1 $ Zl?(e)(h). '  As demonstrated belo%. and  as set forth in t h e  declaralion o f  

Donald Manning. Attachment 4 hercto. Nextel Partners meets each of thesc requirements. 

A. 

Nexte l  Partners has sufficient wireless network infrastructure facilities a n d  capacily to 

Nextel Partners Will Provide Service Over its Own Facilities 

providr supported services throughout the Designated Areas i n  the State of Tennessee over its 

omiii lacililies. 

H .  

Nexte l  Partners offers, or will offer upon designation as an ETC i n  the Designated Areas, 

all of  the services a n d  functionalities required b! Section .54.10l(a) of the Commission's Rules. 

47 CFR 6 X l O l ( a ) .  including the following: 

Nextel Partners Offers All Reuuired Services and Functionalities 

I .  Voice grade access to the public switched telephone network. Voice 

c cradc access to the public sL\itched telephone nerMurL (..I'STN") means the ability io make and 

receive traditional voice phone calls. within a bandwidth o f  approximately 3500 Hertz.' Nextel 

P ~ 1 m i c ~ ~ ~ '  Loicc gradr access enables B user o f  telecon~rnunicalIons services Io transmit VOICC 
~~~~ ~. 

Procedures for FCC Designation of EligiblK Telecommunications Carriers Pursuant to 
Seclion 214(3)(h) o l  thc Conimuiiicalionr Act, FCC Y7-41Y (rrlcased December 29. IY97). 

a n d  Order. 12  FCC Rcd 8776 at 88 10- i I ("u.5~ ()rdc,-"). 

2 
.s?l' f~c 'dOrU/- .~lU/e . /Oi / l /  BOUrd ( ) ) I  Uuiiyr.tu/ . ~ c ~ r i ~ i t c ,  CC Docket No, 96-45 First Report 
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6 .  Access t i l  oDer;itcir wrv ices .  N r x i c l  Pilrilicrs oiler\ all 01 II\ C L I I I O I I I C I ~  

access to o p t r a l o i  sen  ices. i n  accordance I\ ill1 the  C'o1 i~ l i1 i>s lo1~'s  rcquirenlenls. 

7. Access to intereschange ("ISC") service. Ncxtel Parincrs cusiomcr\ c;Iil 

u w  the Ncxlel Partner\ rielwork l o r  I X C  acce<s io place long dlstance phone c i~ l l s .  . 4 c c c . ~  ik 

rhroi igl i  i t i lerc(lnnec.r ici i i  acrcenicnt> \\ it11 sc\,cral IXC carriers. tveztel Panners' cusionierb can 

a l s o  rcach thcir  IXC of choice I?! dial ing thc appropriate access code. 

8 .  Access to  directory assistance. All Nexiel Pariner.; customers reccivc 

to 4 I I directory assistance service through the Nextel Partners nelwork. 

9. Toll limitation for ~ u a l i f i e d  low-income customers. As required by the 

Coiiimission's Rules. Nextc l  Partnets. u p w  designation as an ETC.  ill make a\~ai lahlc to 

qual i fy ins low-income customers 21 solut ion that assi<ts these low-income persons tu control thcir  

lclephone costs. '  Nex te l  Partncrs i s  lull! capable of prov id ing such a toll limiting service lo its 

cuslomers. Nextel Partners does not presently o l fzr  a 1 0 1 1  l imi tat ion feature, because i l  i s  no1 a n  

ETC. Upon designation as an ETC. Nextel Partners w i l l  participate in, and offer, LileLine and 

L i n k - l l p  programs as required by the Commission's Rules. In accordance nit11 Section 

.54.?Ol(b) of the Commission's Rules. 1 7  C F R  4 54.4Ol(h) .  Nextel Partners will 1101 disconnect 

Li fe l ine servicc l o r  non-payment of  to11 chargc5. 

C. The Tennessee Regulutorv Authority Does Nnt Regulate CMKS Service 

A carrier webing designation as a n  ETC m u < l  typ ica l ly  request such B designation h o r n  

the applicablc state regulatory commiss ion  t iowcvcr ,  the Tennessee Regulatory Author i ty  (the 

".rfiA.-) d o t s  not regula t  CVRS carriers sucli as Neutel Partners tor the purpose ot'rnaking ETC 

detcrminations. A letter f rom thc TRA evidencing the faci that the T R A  does not rcgulate 

Id. d l  XSL! 1-22.  



\uhj tcI  IO re$ulalion i i i  thc S~;itc o I  Tcnncssee lor purposes of de~erniination\ c u i i w i n i i i i ~  

eligihilii) lor ETC ~ l a t u s .  N e x t c l  P;irincrs accordinSI! request\ that  the FCC' d c s i ~ ~ i a ~ e  Ncxtel 

l'aflners as "a common carricr pro\ idiiis ieleplione e\cliaiige service and exchange access t h a t  15 

n o 1  subject to I h c  jurisdic~ion 01':i SIJIS coiiiriiissioii'~ pursuant to 1 7  I ' .S.C.  9 311(e)(6)  

I) .  Nextel Partner5 Will Advertise Ihe Availability of Supported Services 

N e x ~ e l  Partners will advertise the availabilily of the above-described services and Ihe 

cliiirgcs therefor uziiig media of general distribution. i n  accordance with Ihe rcquireinenls of 

Secrion 54.301(d)(?)  of thc Conimissim's Rules. 17 CFR 6 54.201(d)(Z). Nexlel Parmers 

currenllb adverlises the availabilily of i l s  services, and wi l l  do so for each supported service on a 

reguliir basis .  i n  newspapers. and magazines. or on radio and (clevision. thal consliiutc media o f  

~ qeiieral di\tribution i n  Designated A r e a  or [he Stale of Tennessee. 

11. Nextel Partners Requests Designation Throughout Each of the Designated Areas 
Within I t s  Service Coverage 

Ncx le l  Parlncr5 is not a rural leltphone company as defined in Section l53(37) 0 1  the 

Cotnmunicalions Act. 17 U.S.C. fi 153(37). Accordingly. Nextel Partners is required to describe 

the geographic area(s) within which i t  requcsrs designalion as an ETC. Nextel Parlners requests 

tle\ignalion ;is ;in ETC rhroughoul t a c h  or the Designalcd Arcas within the Stale 0 1  Tennessee. ils 

WI lorth i n  Attachment 1. As nowd :ilxive. lhese Desigtiatcd Areas consist both of specific wire 

CCiiIcrs of non-rural incumbent LECs a n d  Ypecific wire ccnlers 01 a partially-covered rural ILEC 

, 



\tud! In  .4tt;ichinent 3 hercro. hui.~\trl P;iriiicis provides il niap 0 1  iis s c n  tcc ~IICLI.  \ \ I i t l i i l  

\\ l i ic l i  Ncxrcl P;iriiicr\ provide5 scr1,ice to l l i c  D c s i y a i c d  Areas listed i n  Attachnient I hereto." 

5111ce Ncslsl Par lner \  covcrs onl! ii porrioi i  o f  i h e  indicated rural ie lephane conip;~ny siud! ilrc'i 

(SAC' "  3 0 5 h 7  Unlleti Iiircr-M7--TN). Nexlel Parlrier5 spcci l ical ly requesi< tlesignaiioii as :in 

N f  f o r  those por~ion\ 01' !he rural telephone cornpan!' service area ser\,ed I?!, N c x t c l  Partners. ;I\ 

d i s i . u s ~ d  in Section \' hereof. In Ihc case 01' the noli-rural ILEC wire centers served b) Nexicl  

l';iriiier\, a \  discussctl inimediately l ~ e l o w .  rhe Co~nni iss io i i  may designale Nexrcl Parlners as an 

ETC without redefining l l i c  hervice area of t h e  non-rural ILEC 

111. In  Accordance with 47 U.S.C. $ 214(e)(6), Nextel Partners Is Entitled to Be 
Designated ah an ETC in Non-Rural Wi re  Centers 

To thc cx te i i r  N e x t e l  Partners is serving non-rural wire centers and prov id ing the serviccq 

SL'I l o i t h  i n  Section I ol ' the presenr lkrir ion as required by Secrion 214(e) the Act and the FCC's 

implemenring rules. as set forth i n  47 C.F.R.  Section 54.201(c), Nextel Partners i s  enti t led 10 be 

granted ETC slatus b y  (he Commission w i th  respecr IO the non-rural wire centers artached hereto 

21s Attachment 1. Soc 47 U.S.C. 5 714(~) (6 )  

Wirele\s servicc i \  inhcrcnl ly alfecred by  condit ions unique Lo wireless service 
prcwidcrs and which condit ions do rio1 atfecr wirel ine service providrrs.  Geography, 
aLmospherlc condit ions and man-made radiofrequency and physical slruclurc interference may a1 
rimes reduce or increase n wireles5 user's coverage area. At the same time. the mobi l i ry  and 
lunctional i ly of wi re les \  phone service adds immense benefits and  convenience lo wireless users 
lhal wirel ine provider5 caniiol marcti. 

' For purposes oC [his Pcl i l ion. ihe  coverage map provided in Attachment 3 hereto 

!. 

rcflccts 1hc result of  a conscrvative radioi'requcncy propagation analysis assulning a one-walt 
\vircIcss phone at -1UjdB. 

' "  " S ~ C ' . .  siands l i)r  " ~ t i i d >  Area code  



I \ .  1)esignation ol' hextel I'artners as an ETC lor the Designated ,Area5 Served b! ;1 

Rural Telephone Cornpan! In  the State of' Tennessee Would Serve the Puh l i c  
lnterrsr 

Ccr l i~ i i i  01 l l i c  Desiy la Icd Areas  ill v. hick Ncx~cl  Parlncr\ seck\ cerlil ' icalion iiie u i l c  

cei i iei \  that are piir l (11 3 w r \  icc area served b! ii  rural telephone comp'iri! a \  defined i n  Seclion 

lS.3(37) of thc C ' o m r n u n i c i i t i o ~ ~ ~  Act. Wi th  rcspcct IO areas served I)! ;I rural telephone 

conip;in!. the .ACI rcquircs that thc C'ommis~ioil de~cniiine that Nezrel Panneis' dcsignat io~ i  as an 

t~1.C' i'. iii the public i i i l c r c ~ t . ' 2  ,A3 demonstrated belon. hcxtel Partners' dcsignation as an ET(' 

w o u l d  v r b c  thc pulilic interest in  all of  Ihe Designated Areas i n  a number of ways. 

I1  

Thc Commission ha5 determined that "Idlesignation of competitive ETCs promoles 

compcli t ior i  and benefits consumers i n  rural arid high-cost areas by increasing cuslonier choice. 

inno\ 'a t i \c  scr\ ices. and neu' technologies. Thi, i s  part icularly applicable in  the Designated 

Areas served 11) rum1 lelephonc companies wi th in  the Stale of Tennessee. wh ich  are rural, and in 

sonic c;iscs remote. areas that i n  most cases are not presently served b y  compelilivc wirel ine 

carriers llial could provide an alternative LO the incumbent LEC. Designation of Nextel Partners 

as an ETC wi l l  provide a valuable alternative to the exist ing telecommunicalions regime in these 

arcas. including a larger local ca l l ing area. the benefit5 of mobi le telephony service and. where 

reque\ted by  thc PSAP. GPS location assistiince for customers ca l l ing 91 I .  

- - I ?  

In ;iddition. designation of Nexlel  Partner\ as an ETC will provide an incentive 10 ihe 

i i i cumhen~  LECs in a l l  of tlic Designated Arcas 10 improvc their ex is t ing networks iii order t n  

remain coinpelitibe. resulting in improved services to consumers. Dcsignal ion of Nexlel P a r t n m  
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,4cctirdin~Iy. drs iy , i t i t i i i  01 Nestel  P;irtncr\ ;i\ ;in El-C \vi11 w r v e  the public iiilcrc\l 

Since Nextel Par tners  Serves Onl? a I'ortion o l a  Rura l  Telephone Coinpan! Service 
Area  in Tennessee. Nextel Par tners  Request\ T h a t  the FCC Propose A Redefinition 
of that  Service Area  

N c x t z l  Parlners covcrh only pdrt 0 1  ;1 r u r i i l  lslephonc company s ~ u d y  'ireii. SAC 790 ih7  

biiited Intcr-MT-TN. Nexlel  Paniiers requests desiyat ion its an ETC tor iis emirs wr\.ice area 

in  Tcnncsscs. including spccilic portions of ih i \  ru ra l  slud!, areil that are covered b!, N e x ~ e l  

Piirtncr\. To thiq end. Nextel Partncrs hac yxxilietl i n  At tachment  1 with rcspecl to thc 

L. 

iriciicalrd r u r d l  lelephone company sludy area thc lis1 of wire centers that Nextel Partners doe< 

cover i n  lhcir enlircties; and for which designatio11 as a n  ETC is requesled. 

luex~el  Parlners specirically requests (ha1 the Commission propose a redcfinition of thc 

indicalcd rural tclephone company study area s o  thal the wire centers sewed by Nextel Partners 

mi\ 1h)c designated as a single service area, and the remaining wire cenlers not served by Nextel 

Partner\ in each instance may be designated a \  a scparale service area. 

This proposed redefinition of the indicated rural Lelephone company service area is 

consisten1 mith the Joint Board's analysis. Pursuant t o  47 C.F.K. Section 54 .207(~)(1) .  a petition 

to redefine a rural LEC service area must contain "an analysis that lalies into account the 

recommendations of a n y  Federal-State Joint Board convensd to provide recommendations with 

rripect to h e  definition o l  a s e n i c e  areas served b! a rural telephone compan!.'~ Nextel 

Parliner< l ids  requested that lhe Cornmissloll redefine the xr \ ' ice  area of SAC 2YO567 United 

I ntcr-MT-TN. 

In ~ c ~ / r r u / - . ~ / u ~ c ~  J(JIIII Bourd 011 ~ J ' : I I ~ W I ~ . ~ U /  Service, Reconinittided UtcisioIi, 12 FCC Rcd 

coilsidered in  the conkxi ol redefinition of a rura l  service ared. First. i t  must be considered 

\Lhcrlier the conipcliliie carrier is altciiipiing to "crcam-skim" h y  proposing to serve only t h e  

4 



Second. the special s t a i u s  of [ l i e  aftecled ru ra l  carriers under the Coniniui i icat ions A c l  

inus[ tw considered. 10 dererniinc. how Ihe publ ic  interest mighl he affected by the award 01 ETC 

sriitu\ io k e x t e l  Partners. .%,.e id. Nexlel  Partners has set forrh a number o f  reasons w h y  the 

gram of ETC sratus i n  the Stare ofTennessee would be i n  Ihe interest of rhe public. w e  supra. 

Third.  there i s  the queslion o l  [he  i idministral ive burden that might be inf l ic ted on the 

rum1 ILEC i f  i t  i s  compelled to figurc i ts cosls on a basi\ olher than i ts enrire sLudy area. Bul thi5 

-.prong" of' the Joint Board's analysis i s  not direcil! applicable in this instance. since Nexrel 

P;irtncrs i< seeking redefinit ion of the indicated rural ILEC study area solely for the purposc o f  

N e x t e l  Partners' designatioii as an 1i~l.c'. and not t o r  11ie purpose o f  rcfashioning the manner ill 

which the al'lecrctl carrier calcula~es its cosls. 

Accordingly. the  considerations outl ined b >  thc Join1 Board do not bar the grant of  ETC 

s t ; i i u h  ICI Nexrcl Pariners i n  thc c a w  n f  rct lc l i l i i i ion 01 the part ial ly covered rural ILEC s t u d y  area; 

iii lacl. v n c c  rhe addit ion of I h t  innovalive service5 anti competit ive ofrerings Nextel  Parlner5 

h r i i i g  LO rhc equa t ion  can only hcncfil (he  public iriieresl. [hc applicalion of  [he Join[ Board's 

a i i a l y s i r  iii rhi5 iiistaiice mandate\ ;I favoral)le ouiconic. 

I O  



VI]. High-Cost. Interstate Access. and Inters ta te  Common Line Suppor t  Certification 

bndr r  Sections i4..:lj. 5-4 311 a i d  54.004 0 1 '  the C'ommission's Rule,. 3s !\ell as -17 

( ' . F . R .  C; 54,809, carriers xishiiig to obtain univcrsal scrvice supporl must eilhcr be cerlilied 0 )  

Lhc appropriate s l a l e  conirniAsion or. where [ h e  state commission does not exercise jurisdiclioii. 

mu\ l  wlf-cerriiy wilh the Commission and the Universal Service Administrative Cornpan!, 

("I IS.4C") as to their compliance \\it11 Section ?%(e) of [he Act. As explained above. [he  TRA 

doe< iiot cxrrcise jurisdiction w r r  CMRS carriers such as Nextel Parlners Tor [he purpose of 

ETC status designalions. Therefore, Nextel Partners will submil its high-cost. interslate access 

and interstalc common l ine  support certification leltcr\ with the Commission and with USAC. 

V I I 1 .  Conclusion 

Because the requiremenls for eligil,ilit) for designation as an eligible telecommunications 

carrier h w t .  bccn mei. Nextel requests that Ihc Commission promptly grant this Petition. 

I >  
. \CY,  Lkclaraiion ot Donald Mdliiiirix. Aftachment 4 hereto 

I I  
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L r r t e r  establishing lhal rhc T R A  doe5 n o i  regulale N e x t c l  Parrnerh 
for the purpose of making ETC \ t i i r t i \  delrrriiinalions 



M r  Ronald J .  Jarvis 
Caialano Br Plache, PLLC‘ 
3271 bl Street. N.W. 
Washingon. D.C. 20007 

Re: Request tor Advisory Letter Concerning Junsdiction for Competitive 
Eligiblc Telccoii1iiiui:jiations Camer Status 

Dear Mr. Jamis: 

Your lettcr of February 7, 2003, requested an affirmative written statement verifying that 
NI’CR. Inc. d/b/a Nextel Partners (“Nexlel Partners”), a Commercial Mobile Radio 
Service I’ro\’ider (“CMRS”) i n  Tennessee. is not subject to the jurisdiction of the 
1 ennessee Regulatory Authority (“TRA”) for the purposes o f  determining Eligible 
Telecommunications Carrier (“ETC”) status pursuant to Section 2 14(e)(6) o f  the 
Communications Act of’ 1934. 

Since your letter was not accompanied by  the standard filing fee nor i s  it a request to be 
granted ETC status in Tennessee. this matter has not been placed on a regularly scheduled 
Authority Conference agenda to be deliberated by the Directors of the T U .  As a result, 
no order will be issued by the TRA in this instance. However, i t  is my understanding that 
conversations between your office and Mr. Carsie M u n d y  of our Staff indicate that you 
would prcfer a letter containing the affirmative statcment mentioned above. 

In a nnor docket. the Authnri ty  unnnirnnlr<l!i n.l!crf !hat ant+? CVRS ;.rcvidt.r, 
Advantage Cellular Systcms, Inc.. was not subject to the authority of the TRA for 
purposes of ETC designation for federal universal service support.’ Lacking the authority 
to designate thc camer as an ETC in Tennessee, the TRA issued an order dismissing 
Advantagc Cellular System’s application for lack of subject matter jurisdiction. A copy 
of the order is attached. 



Based upon the previous ruling. and compliant ~ i t l i  state and federal statutes. NPCR. Inc. 
d/b/a  Nextel Partners is not SUbJeCt to the authority of the Tennessee Regulatory 
Authori ty  for the purposes of designation as an Eligible Telecommunications Carrier for 
tederal universal service support. Since the TRA cannot designate NPCR. Inc. d/b/a 
Nextel Panners as an ETC in Tennessee. Nextel Panners should petition the Federal 
Cmnmunications Commission for ETC status pursuant to 47 1J.S.C. § 214 (e)(6). 

If you have any questions concerning this matter. please call C:. D. Mundy at 615-741- 
2791 ext. 166or rnyse l f a~  615-741-2791 ext. 175. 

T.&comrnunications Chief 

Attachment: I 



BEFORE THE TENNESSEE REGULATORY AUTHORlTY 

NASHVILLE, TENNESSEE 

April 11,2003 

IN  RE: ) 
) 

ELIGIBLE TELECOMMUNICATIONS CARRIER 1 

APPLICATION OF ADVANTAGE CELLULAR ) DOCKET NO. 
SYSTEMS, JNC. TO BE DESIGNATED AS AN ) 02-01245 

ORDER 

This matter came before Chairman Sara Kyle, Director Deborah Taylor Tate and Director Fat 

Miller of the Tennessee Regulatory Authority (the “Authority”), the voting panel assigned in this 

docker, at the regularly scheduled Authority Conference held on January 27, 2003, for consideration 

o f  the Application of .4dvanfage Cellular Swemi. Inc. To Be Designated As An Eligible 

Telecommunications Carrier (“Application”) filed on November 21, 2002. 

Backeround 

Advantage Cellular Systems. Inc. (“Advantage”) is a commercial mobile radio service 

provider (“CMRS”) seeking designation as an Elijjble Telecommunications Canier (“ETC“) by the 

Authority pursuant to 47 U.S.C. $ 5  214 and 254. In its Applicalion. Advantage asserts that it seeks 

ETC status for the entire study area of Dekalb Telephone Cooperative, Inc., a rural cooperative 

telephone company. Advantage maintains that i t  me!s al! *he necessary requirements for ETC status 

and therefore is eligible to receive universal service support throughout its service area. 

The January 27.2003 Authoritv Conference 

During the regularly scheduled Authority Conference on January 27, 2003, the panel of 

Directors assigned to this dockn deliberated Advantage’s Applicafion. Of foremost consideration 

was the issue of the Authority’s jurisdiction. The panel unanimously found that the Authority lacked 



jurisdiction over Advantage for ETC designation purposes.’ 

This conclusion was implicitly premised on Term Code Ann 5 65-4-104, which provides 

that: 

The Authority has general supervisory and regulatory power. 
jurisdiction and control over all public utilities and also over their 
property, propeny rights, facilities, and IYanchises, so far as may be 
necessary for the purpose of carrying out the provisions of this 
chapter. 

For purposes of Tern. Code A M  6 65-4-104, the definition of public utilities specifically excludes, 

with certaLn exceptions not relevant to this case, “[alny individual, partnership. copartnership, 

association: corporation or joint stock ccrnTany offering domestic public cellular radio telephone 

service authorized by the federal communications commission.” 

The Authority’s lack of jurisdiction over C M X S  providers implicates 47 U.S.C. 8 2 14(e), 

Where common carriers seeking universal 

214(e)(6) 

which addresses the provision of universal service. 

service support are not subject to a state regulatory commission’s jurisdiction, 47 U.S.C. 

authorizes the Federal Communications Commission (“FCC”) 10 perfom the ETC designation.2 

’ T h i s  finding 1s not inconsistent with the Authonty’s decision in In re: Universal Service Generic Contesfed Care. Docket 
97-00888. Interh  Order on Phase I o/ fJn;wrsa/ Service. pp. 51-57 (May 20, 1998). in whjch the Authority required 
inuarrate telecommunications carriers IO contribute to the intrastate Universal S R n c e  Fund including telecommunications 
caniers not subjea to authority of h e  T U .  The dsis ion in Docket No. 97-00888 was based primarily on 47 U.S.C. 5 
?54(f) which authorizes slates to adopt regulations not inconsistent witb the F e d 4  Communications COrnxnisSiOn’S rules 
un Universal S m i c e  and specifically requue. every IelecommuOications c a m 5  that provide6 intrastalc 
telecommunicatmns services to conmbute to the pracrvarion and advancement of -venal scrVicc in that state. The 
interim Order was m u d  prior i o  the effective dare o f47  U.S.C. 8 214(eK6). ’ 47 U.S.C. 6214(e)(6) slates: 

( 6 )  C u m o n  camers  not subject Io state commission junsdicuon 

In b e  case of a common carrier providing telephone exchange service and exchange access that is 
nor subject to the jurisdiction of a Srate commission, the Commission shall upon request designate 
such a common carrier rhai meets the requuemenls of paragraph (1) as an eligible 
telecommunications canier for a service area designated by the Commission consistent wilh 
applicable Federal and Stale law. Up00 request and consistent with the public inkrest, 
convenience and necessity, the Comuussion may, with respect to an area saved by a rural 
telephone company, and shall, in the case of all other areas, designate more than one m m o n  
carrier as an eligible telecommuGcauons carrier for a s&ce area designated under this 
paragraph, so long as each additional requcstlng carrier meers the requirements of paragraph ( I ) .  
Before designaling an additional eligible t e l e c o m m u m c a u o ~ ~  canier  for an area served by a rural 
telephone company, the Commssion shall find that b e  designation is in the public mierest. 



As a matter of “state-federal comity.” the FCC requires that carriers seeking ETC designation 

“first consult with the state commission to give the state commission an oppomuUry to interpret state 

law.”’ Most camers that are not subject to a state regulatory commission’s jurisdiction seeking ETC 

designation musi provide the FCC “with an affirmative statement 6orn a court of competent 

jurisdiction or the state c o m s s i o n  that it lacks jurisdiction to perform the desipation.’d 

The panel noted that the FCC is the appropriate forum for Advantage to pursue ETC status 

This Order shall serve as the above mentioned affirmative pursuant to 47 U.S.C. 5 214(e)(6). 

statement required by the FCC. 

IT IS THEREFORE ORDERED THAT: 

The Application of Advantage Cellular Sysrem. inc. To Be Designated As A n  Eligible 

Telecommunicarions Carrier is dismissed for lack of subject matter jurisdiction. 

> 

- Sara Kyle, Chairman ’” 

Pal Miller. Director 

3 I n  the Murrer o/ Federal-Srute Joinr Bd. on Universd Service. CC Docket No. 96-45, Twerfrh Report and Order. 
Memorundurn Opinion und Order. and Funher Nolice ofProposed Rulmurhng. IS F.C.C.R. 12208. 12264.7 113 
(June 30, 2000). 

See rd (The “affirmative statement of Ihc state commission may consist of any duly auhorizcd letter. comment, or 
b m e  c o m ’ s s i o n  order indicating lhat 11 lacks luisdmron to perform designations over a parUcular c e m . ” )  



( N o r c :  The -'red cloud" overlaying porrions of [he Starc map ro 

[he norlh and norlheasl  depicls Nextel Parrners' covcrage.) 







Hefore  t h e  
F E D E K A  L C O M M U N I  CAT1 ONS C O k l  M l S S l  O N  

W a s h i n g t o n .  DC 20554 

In the Mattcr 01 i 
1 

Fwlenil-State Joint Board on ) File KO 
Universal Seivicc 1 

1 
NPCK, INC. d/b/a NEXTEL PARTNER5 1 

Petition forDcs ip~t ion  ill an 1 
Eligble Telecommunicauons C m e r  1 
i n  ihe State ofTennessce 1 

Declaration of  Donald blanning 

I. the undcrsigned Doi~ald J Manning. do hereby declare under penalty of perjury u s  
fo l  IO\\. s 

I. I servc as Vice-President and General Counsel lor Nextel Partners, I nc .  ("Nextel 
Pariners") and each of i t s  subsidiary companies, i nc lud in~ ,  h u t  not limited IO, NPCR, lnc. d/b/a 
Nettel Partners. 

2.  NPCR. lnc. is a wholly-owned. operational-arm subsidiary of Nextel Partners 
Operating COT.. which 15 2 ujholly-owncd, operational suhsidiai~y of Nextel Panners, Inc. 

3 .  Ncxtel Partners, lnc.  is a publicly-traded company with its common stock listed 
011 the Nasdaq market. and I S  broadly owned by both institutional and individual investors. 

4. Nextel Panners, l n d s  Prcsidcnt is J o h n  Chapplc. Vice Presidents include Don 
Xlaiining, Peny Satterlec, J o h n  Thompson, Mark Fanning. and  Dave Aas. Entities with S% or 
more equity positions wi th  Nextel Partners. Inc.  include: Crcdit Suisse First Boston through 
revera l  tunds held by  DLJ Merchant Banking, Madison Dcarborn Panners, Wellington 
hlanagement Co.. Eaglc River Investments, Motoi.ol;i. Cascadt: Investments (an investmcnl 
company conuolled by William H .  Gatcs, 111). and Ncstcl ('~rnmiiiiiciitions. Inc. 

5 .  This Dccl;iration is submitted i n  support o l  Ncxrel Panners' "Petition foi. 
Dcj ienat ion I As a n  Eligihlc Tclecommunications Cai~ ic r . "  io \vhich this Declaration is appended. 

I dcclarc and cenify as follows, and as clcscrihcd in the aforementioned Petition. 
ihi i t :  Nextel Partners ol'fei~s. o r  \&'ill offer. all of thc scrvices cle\iznated by the FCC for suppoi1 
~ptiistiilnr to Secriori 251(c)13) of the A c t :  that Nextel Partner< offers, or will offer, the supported 
\L'INICCS using ITS O \ \ i l  f ac i l l l i c s ;  and t h a t  Nestel Partner.; iidvertlscs, o1'wjll advertise the 

dc5criI)ed in the anncxed Perilion. 

6. 

ailability of  suppoiled scrviccs kind the charges therclvi~c tising media of general disrnhution ;IS 



7.  I funhcr declare that I h avc  reviewed rhc annc\cd Pctiiion and that the f x r s  sr:iicd 
rhcrcin. of which I hiive personal hnowledgc. ;ire true and con'cct in the best of my knn\vlctlgc 
and belief.  

8. I funlicr declai-e th;ii IC) the best of m y  knnulcdsc .  Nextel Partners, including dl1 
officers. directors. or persons holding 5%' or more of the ou!standin: siock or shares (vor ing  
andioi~ nonwring) oi b e x t c l  as specificd in  Section I .2002(b)  o l  thc Commission's Rules are not 
\uhlecr to denial of federal bcnelils. ptirsunnt lo Secr ion 5101 ( > I  thc , A n u - D r u ~  Ahusc Acr of 
I Y X 8 .  21 U.S.C Section 862 

I declare under penalty of  perjury that the foregoing is [rue and correct 10 the best of rn! 
inlormation and bcliet. 

Vice Presidenr and General Counsel 
NPCR, Inc. dbid Nextc l  Partners 

Dared. May a, 1003 



CERTIFICATE OF SERVICE 

The uiiclersigncd. a n  allorlie! i n  thc l aw  firm olCatalano K. Plachc.. PLLC hereby 

certifie\ lha l  on lhis 12th d a y  of Juiic. 2003.  il l r ue  and corrrcl photocopy of the foregoing 

Richard Smilh 
Accounling Policy Division 
Fedcral Communications Commission 
345 1 2 ' ~  Slreel. sw 
Room 5-AhhO 
Washington. DC 20554 
(By hand delivery) 

Paul Garnett, Esq. 
Wireline Compelition Bureau 
Telecoinmunicalions Access Policy Division 
Federal Communications Commission 
445 ] ? I h  Streel, sw 
Room 5-C-315 
Washington: DC 20554 
(By hand delivery) 

Elizabeth Franklin 
Wireline Competition Bureau 
Teleconimunjcations Access Policy Division 
Federal Communications Commission 
445 1 21h Street, s w 
Room 4-C-405 
Washington, DC 20.554 
(By hand delivcry) 

& Ronald J .  arvis 


